HEALTH (& FITNESS

ASSOCIATION

May 8, 2026

Submitted via email: Rulecomments@dcwp.nyc.gov

New York City Department of Consumer and Worker Protection
42 Broadway, 5th Floor
New York, NY 10004

RE: Comments of the Health & Fitness Association Regarding Proposed Rules Relating
to Subscription Cancellations

To Whom it May Concern,

The Health & Fitness Association (“HFA” or “Association”) appreciates the opportunity to submit
comments regarding the New York City Department of Consumer and Worker Protection’s
(“Department” or “DCWP”) proposed rules relating to subscription cancellations and automatic
renewal practices.

The Health & Fitness Association is the leading trade association representing the health and
fitness industry in the United States. HFA's membership includes a diverse range of businesses,
including large multi-location health clubs, independently owned gyms and studios, franchise
operators, wellness providers, and industry suppliers. Collectively, the industry serves millions of
consumers nationwide and supports hundreds of thousands of jobs, including throughout New
York City.

HFA and its members support clear, enforceable, and consumer-friendly standards governing
recurring billing, automatic renewal practices, and cancellation procedures. The industry
recognizes the importance of transparency, consumer trust, and accessible cancellation
mechanisms, and over the past several years operators across the industry have taken
meaningful steps to modernize disclosures, simplify cancellation procedures, and align business
practices with evolving consumer expectations and regulatory requirements.

The industry also recognizes that consumer concerns have historically existed surrounding
recurring billing and cancellation practices within portions of the health club market. HFA and its
members support continued efforts to address those concerns through improved disclosures,
transparent membership terms, accessible cancellation processes, and ongoing compliance
with evolving consumer protection requirements. At the same time, any regulatory framework
should remain appropriately tailored to the operational realities of facility-based businesses and
the specific consumer harms the rule seeks to address.
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The Health & Fitness Association recently submitted comments to the Federal Trade
Commission regarding proposed federal negative option and subscription cancellation
regulations, addressing many of the same operational, compliance, and consumer protection
considerations implicated by the Department’s proposed rulemaking.’

As currently drafted, several provisions of the proposed rule contain ambiguity, may create
unintended conflicts with existing state and federal regulatory frameworks, and could impose
operational requirements that are difficult to implement in practice, particularly for small and
independently owned fitness facilities operating within New York City.

HFA believes any final rule should: (1) target demonstrated consumer harms; (2) remain
operationally feasible within real-world billing and enroliment systems; and (3) complement
existing state and federal regulatory frameworks. These principles are particularly important in
the context of facility-based businesses operating under extensive preexisting consumer
protection requirements.

I. THE HEALTH AND FITNESS INDUSTRY OPERATES WITHIN AN EXISTING
COMPREHENSIVE REGULATORY FRAMEWORK

Unlike many passive or low-engagement digital subscription services, health and fithess
facilities already operate within a highly regulated consumer protection environment governed
by extensive state and federal requirements.

Fitness facilities are subject to New York State health club statutes governing membership
agreements, disclosures, cancellation rights, and refunds.? Operators are additionally subject to
automatic renewal laws, federal consumer protection standards, Electronic Fund Transfer Act
requirements, payment card network operating rules, ACH processing standards, and various
local and state enforcement mechanisms governing recurring billing practices.®

Consumers entering health club memberships also typically execute written membership
agreements that clearly outline membership terms, recurring payment obligations, cancellation
rights, facility access provisions, and other contractual conditions. These agreements differ
materially from the passive enroliment structures frequently associated with digital subscription
models.

Importantly, health and fithess memberships differ fundamentally from the “forgotten
subscription” concerns that have driven much of the recent regulatory focus in the digital
subscription space. Consumers routinely and actively engage with health clubs and fithess
facilities through in-person attendance, staff interaction, classes, programming, and ongoing
facility usage. These regular interactions substantially reduce the likelihood that consumers are
unaware of recurring charges or disconnected from the services they are purchasing.

' See Health & Fitness Association, Comments to the Federal Trade Commission Regarding Rule
Concerning the Use of Prenctification Negative Option Plans, RIN 3084-AB60 (Apr. 13, 2026).
2See N.Y. Gen. Bus. Law §§ 621-631.

% See, e.g., Electronic Fund Transfer Act, 15 U.S.C. §§ 1693 et seq.; Nacha Operating Rules &
Guidelines; N.Y. Gen. Bus. Law § 527-a.



For this reason, HFA respectfully encourages the Department to recognize that facility-based
membership businesses operate differently than purely digital subscription models and should
not necessarily be regulated through a one-size-fits-all framework designed primarily around
passive-use services.

The Department should also ensure that any final municipal requirements complement, rather
than conflict with, existing state law frameworks governing health club contracts and automatic
renewal practices. Divergent city-level requirements may create inconsistent compliance
obligations, fragmented consumer experiences, and operational burdens for businesses
operating across multiple jurisdictions within New York State.

Il. ADDITIONAL CLARITY IS NEEDED REGARDING A CONSUMER'’S “FIRST ATTEMPT”
TO CANCEL

The proposed rule appears to impose obligations triggered by a consumer’s “first attempt” to
cancel a subscription or recurring service. HFA respectfully requests additional clarification
regarding what constitutes a qualifying cancellation attempt for purposes of compliance and
enforcement.

As currently drafted, it is unclear whether unsuccessful or misdirected communications —
including emails sent to incorrect addresses, incomplete web submissions, unsupported
communication methods, disconnected calls, or consumer input errors — could nonetheless
trigger liability for businesses.

This ambiguity creates significant compliance uncertainty and enforcement risk, particularly
where businesses maintain reasonable and clearly disclosed cancellation methods that
consumers fail to properly utilize. Operators should not face penalties for technical failures or
consumer errors outside of their control where businesses have otherwise established
accessible and compliant cancellation mechanisms.

The Department should clarify that businesses are responsible for honoring valid cancellation
requests submitted through designated and reasonably accessible channels, but should not
face strict liability exposure arising from failed communications, incomplete submissions, or
consumer mistakes unrelated to business conduct.

Without additional clarification, the proposed rule risks creating uncertainty for both consumers
and businesses attempting to comply in good faith.

lll. THE RULE SHOULD CLARIFY THAT NON-COERCIVE RETENTION PRACTICES DO
NOT CONSTITUTE “UNREASONABLE OBSTRUCTION”

HFA supports prohibitions on deceptive, coercive, or intentionally burdensome cancellation
practices. However, the proposed rule’s prohibition on “unreasonable delay or obstruction”
would benefit from additional clarification regarding what conduct falls within that standard.



Within the health and fitness industry, it is common for operators to engage in standard retention
or “save” practices when a consumer expresses an interest in canceling a membership. These
interactions may include discounted rates, temporary membership freezes, alternative
membership structures, billing accommodations, short-term holds, or modifications to service
packages.

These practices are not inherently deceptive or coercive. In many circumstances, they provide
meaningful consumer benefits by allowing individuals experiencing temporary financial,
scheduling, medical, or life-related disruptions to maintain access to fithess services without
permanently terminating their memberships or forfeiting existing pricing structures.

Importantly, consumers remain free to decline any such offer and proceed directly with
cancellation. The relevant inquiry should not be whether retention efforts occur, but whether
consumers retain a clear and accessible ability to cancel without misleading representations,
improper delay, or coercive conduct.

HFA respectfully urges the Department to clarify that transparent and non-coercive retention
efforts do not constitute “unreasonable obstruction” where consumers retain the ability to
proceed with cancellation at any time. Without such clarification, businesses may be
discouraged from offering flexible membership accommodations that consumers frequently
value and request.

IV. THE DEPARTMENT SHOULD ADOPT AN OUTCOME-BASED APPROACH TO
DISCLOSURES AND ENROLLMENT FLOWS

HFA supports clear and conspicuous disclosures regarding automatic renewal terms, recurring
billing obligations, cancellation rights, and material membership conditions. However, the
proposed rule’s references to “visual proximity” and related disclosure requirements require
additional clarification and should avoid imposing overly rigid formatting or sequencing
mandates.

Specifically, the Department should clarify whether disclosures must appear on the same page
as consumer consent, how the requirements apply to online versus in-person transactions, and
whether integrated membership agreements and enroliment flows remain permissible.

Many fitness facilities rely upon third-party membership management systems, enroliment
platforms, and billing vendors configured to comply with a complex patchwork of state and
federal legal requirements. Prescriptive disclosure sequencing or formatting mandates may
require substantial redesigns of websites, mobile applications, enroliment flows, point-of-sale
systems, and membership agreements.

In addition, many state health club statutes and automatic renewal laws already prescribe the
content, formatting, and placement of required disclosures, including requirements that certain
provisions appear in specific locations or in particular font styles. Layering rigid municipal

formatting or sequencing mandates on top of these existing requirements risks creating direct



conflicts with state law obligations, which in some cases may affect contract enforceability.
Excessive formatting mandates may also reduce consumer comprehension by requiring all
disclosures to receive equal visual emphasis.

These compliance burdens may disproportionately impact independently owned facilities,
franchisees, small businesses, and operators relying on legacy systems or third-party vendors.

Moreover, highly rigid formatting requirements may not meaningfully improve consumer
understanding and may instead create fragmented or confusing enroliment experiences
inconsistent with modern digital transaction expectations.

HFA respectfully encourages the Department to adopt an outcome-based approach focused on
whether disclosures are clear and conspicuous, understandable, and presented prior to
consent, rather than imposing inflexible sequencing or formatting mandates that may become
technologically outdated or operationally burdensome over time.

V. THE RULE SHOULD ACCOUNT FOR THE OPERATIONAL REALITIES OF RECURRING
BILLING SYSTEMS

The Department should account for the operational realities associated with recurring billing
systems and payment processing infrastructure.

Health and fitness operators frequently rely on third-party vendors and payment processors to
administer recurring billing, ACH transactions, credit card processing, membership
management, cancellations, and consumer account administration. These systems operate
through coordinated multi-step processes involving billing file generation, batch processing,
payment network transmission, fraud review, settlement procedures, and third-party processor
coordination.

Once billing cycles enter processing stages, immediate modifications or reversals may not
always be technically feasible without creating payment errors, duplicate transactions, failed
settlements, or compliance concerns under card network and ACH operating rules.

For this reason, HFA respectfully urges the Department to avoid standards that effectively
require instantaneous billing cessation regardless of operational timing realities.

Instead, businesses should be permitted a prompt processing within a reasonable operational
timeline consistent with industry-standard billing operations, provided consumers receive clear
notice regarding billing timing, cancellation requests are processed promptly, and businesses do
not intentionally delay cancellation effectiveness.

This approach would better balance consumer protection objectives with operational feasibility
and existing payment processing frameworks.



VI. THE DEPARTMENT SHOULD CONSIDER THE IMPACT ON SMALL BUSINESSES AND
LEGACY OPERATORS

Many fitness facilities operating within New York City are independently owned small
businesses with limited administrative and technical resources.

Unlike vertically integrated technology platforms, many health clubs rely on third-party software
vendors, outsourced billing providers, legacy membership systems, manually administered
operational processes, and in-person enrollment procedures. Compliance with new municipal
requirements may therefore require substantial legal review, software redevelopment, vendor
coordination, operational restructuring, website redesigns, and staff retraining.

These compliance costs may be particularly significant where city-level requirements diverge
from existing state or federal frameworks.

Additionally, technology vendors serving the fitness industry frequently operate across multiple
jurisdictions and business models. Highly prescriptive local requirements may require vendors to
develop separate compliance configurations for different markets, increasing costs and
operational complexity for both vendors and fithess operators.

Ultimately, these increased compliance costs may impact affordability and consumer access to
health and fitness services.

VII. THE DEPARTMENT SHOULD INCORPORATE ENFORCEMENT FLEXIBILITY AND
OPPORTUNITIES TO CURE

HFA respectfully urges the Department to incorporate reasonable enforcement flexibility for
good-faith compliance efforts, particularly during the implementation phase of any new
requirements.

Given the complexity of recurring billing systems and the ambiguity of several proposed
provisions, businesses acting in good faith should be afforded reasonable implementation
periods, educational guidance, and opportunities to cure technical deficiencies before
enforcement penalties are imposed.

The Department should also consider adopting safe harbor provisions for businesses making
good-faith efforts to comply, including businesses relying on established third-party billing or
enroliment systems, absent evidence of deceptive or intentional misconduct.

Such an approach would encourage proactive compliance while avoiding unnecessary penalties
against businesses attempting to responsibly implement new requirements.

Undefined or highly subjective standards may otherwise create inconsistent enforcement
outcomes and uncertainty for both consumers and businesses attempting to comply in good
faith.



The Department should also recognize that many operational systems supporting recurring
billing and cancellation processes are administered through third-party vendors, creating
implementation timelines that may extend beyond the direct control of local operators.

An enforcement approach prioritizing collaboration, implementation guidance, and voluntary
compliance would better serve both consumers and businesses during any transition period.

VIIl. CONCLUSION

HFA appreciates the opportunity to provide comments regarding the Department’s proposed
rules relating to subscription cancellations.

HFA supports clear and workable consumer protection standards that improve transparency and
accessible cancellation practices. At the same time, any final rule should remain appropriately
tailored to the operational realities of facility-based businesses and should avoid creating
duplicative, conflicting, or technologically impractical requirements.

The health and fithess industry remains committed to continuing improvements in consumer
experience, disclosure practices, and cancellation accessibility. HFA welcomes continued
engagement with the Department to ensure that any final rule advances consumer protection
objectives while remaining practical, balanced, and operationally workable for businesses
serving communities throughout New York City.

Respectfully submitted,

Interim Chief Executive Officer



